Why Johnny
Can't Right
Someday an ambitious scientist is gong to develop a national anxiety ma:hine, a supercomputer that will measure
;he things Americans worry about. When
1e does, concern about children will unloubtedly be high on the readouts. Young
Jeople are growing up in a world where
ralues are shifting and standards are
mcertain. Everything seems to be in flux.
As is often the case when people feel
:trongly about a complex issue, discus1ions usually produce more~ heat than
ight. The only consensus seems to be
hat something is wrong. What and why
ire not clearly answered. And this is
,specially the case where juvenile delin1uency is concerned. It is much easier to
,e against juvenile delinquency than it is
o develop specific solutions for its many
•roblems.
Before a discussion of juvenile crime
an be really fruitful, there are two reuirements. On the one hand, people
.eed information. They need to know
omething about both the scope of the
roblem and about how, historically, we
ave tried to deal with it. On the other
and, they also need insight into con~mporary attitudes toward "youth."
Most people don't realize that the
crime problem" in America today is, in
tct, largely a juvenile crime problem.
[ore crimes are committed by fifteenear-olds than any other age. Sixteenear-olds run a close second. According

to the President's Commission on Crime
report, The Challenge of Crime in a Free
Society, one out of every six boys across
the nation will come in contact with the
juvenile justice system.
This failure to appreciate the scope of
the problem is often compounded by a
lack of historical perspective. Two dates
should be kept in mind - 1899 and 1967.
The first is the year the State of Illinois
legislated a separate legal system to deal
solely with juvenile offenders. This system, which was copied by other states
throughout the country, was based on the
doctrine of parens pat1iae, the concept
that the state had the right and responsibility to intervene when the good of the
child demanded it. Because Johnny, as a
child, did not have the same "rights" as
an adult, it was not considered necessary
that he be protected by the procedures
guaranteed Americans by the Constitution. Thus, the system that evolved left
enormous discretionary powers to police,
judges and parole officers. In fact, this
could and often did lead to widespread
abuse.
One such case occurred in Arizona in
1964. A fifteen-year-old named Gerald
Gault was sentenced to the state juvenile
facility for up to six years on the charge
that he had made an obscene telephone
call, an offense that, had he been an
adult, would have carried a maximum
penalty of two months in jail and a $50
fine. His parents appealed. In 1967, the
case finally reached the United States
Supreme Court, where the court, in the
case of Gault vs. Arizona, held that
juvenile courts could no longer ignore
such basic American freedoms as due
process and the right to counsel.
The Supreme Court decision in re Gault
is only one of several that have been

handed down concerning the juvenile
court system. But since many Americans
are unaware of the background of the
contemporary juvenile situation, they are
unable to discuss the matter as fruitfully
as they should.
Lack of information about the juvenile
system is compounded by the attitudes
our society holds toward "youth." Ours is
the first society in history that has defined
being young as synonymous with the
"good" state. If a woman hates that gray,
she can wash it away. Wrinkles vanish
with the right cosmetics. If a man has
doubts about his virility, he can always
buy a "youngmobile" from Oldsmobile or
dress in the same suits as Tom Seaver or
Roger Staubach. But young people, in
their eyes, don't seem to appreciate the
great good they possess. Youth is wasted
on the young.
Even though this ambivalence toward
the young cannot be ignored in a discussion of juvenile crime, it does lie beyond
the scope of this tabloid and series. Our
aims in this tabloid are relatively modest.
The "Perspective" section focuses on the
Gault decision, beginning with a summary
of the facts of the case and moving to a
brief excerpt from the final Supreme
Court decision. Some of the other articles
explore the scope of the juvenile crime
problem; others consider some of the
causes. Finally, the articles by Ross and
Kupferberg, James Kilpatrick, and Larry
Cole suggest possible courses of future
action.
Collectively, we hope they will aid in
defining the questions that need to be
asked about the way in which our juvenile
system works. If this is accomplished,
then we will have succeeded in our basic
aim. We don't have answers. Those you
have to work out for yourselves.

in re Gault
Since the summary of the facts contained in
the Supreme Court decision is so extensive,
this refer overview has been substituted.

Nicholas N. Kittrie
This milestone pronouncement
resulted
from the indeterminate incarceration in the
Arizona State Industrial School of a fifteenyear-old youth charged with making a lewd
phone call, an offense carrying a maximum
penalty of a $50 fine or two months imprisonment for adults. On June 8, 1964, while on
probation for being in the company of
another juvenile who had stolen a wallet,
Gerald Gault was taken into custody upon
the verbal complaint of a neighbor that he
had made an obscene telephone call. The
authorities never advised Gault's parents of
his "arrest." Upon learning of their son's
detention from a neighbor, his mother inquired at the detention home and was cursorily advised of the charge by a probation
officer named Flagg and was notified of the
hearing to commence the next day. Since
Arizona has no formal intake procedure,
Probation
Officer Flagg filed a petition
reciting that "said minor is under the age of
18, and is in need of the protection of [the]
Honorable Court; [and that] said minor is a
delinquent minor." This petition was never
served upon Gault's parents, nor did it refer
to any factual basis for the intervention of
the court. At the initial hearing, in the
judge's chambers, the complaining witness
was not present; no record, transcript, or
memorandum of the proceedings was made;
nor was there any sworn testimony offered.
There was, however, at this hearing a testi-

menial conflict as to whether Gault had
made the alleged phone call. While the judge
took the case under advisement, Gerald was
kept in conffnement for two or three days.
On the day he was released, a note from Probation Officer Flagg, written upon plain
paper, was received by Mrs. Gault: "Judge
McGhee has set Monday, June 15, 1964, at
11:00 a.m. as the date and time for further
Hearings on Gerald's delinquency."
At tbe second hearing, the complaining
witness was not present. When Mrs. Gault
specifically requested the witness's presence,
the judge informed her that it was not necessary. The judge himself had never spoken
to the complaining witness and the only
communication with her was her telephoned
complaint to Probation Officer Flagg. At the
hearing a "referral report," in part authored
by Probation Officer Flagg, was received by
the court, although its existence was not
made known to Gault or his parents. Upon
this basis, Gerald was committed to the State
Industrial School.
Gault's parents challenged the legality of
his confinement and sought his release by a
petition for a writ of habeas corpus, but the

Superior Court of Arizona denied the w 1
and the denial was affirmed by the Supre·
Court of Arizona. Reversing the Arizc
courts, the United States Supreme Coui
opinion was expressly limited to the adju
eatery stage of the Arizona juvenile co·
process in which the juvenile was fot
"involved" as chargedand did not consi,
any questions raised by the arrest, detenti
and disposition of Gerald Gault.
From The Right To Be Different (19

The Court Decision
Justice Abe For
Historically, the right of the State,
parens patriae, to deny to the child J
cedural rights available to his elders
elaborated by the assertion that a child,
like an adult, has a right "not to lib,
but to custody." He can be made to at1
• to his parents, to go to school, etc. If
parents default in effectively perforn
their custodial functions - that is, if

dependent child .... Any minor who is without a parent, guardian or legal custodian or
is without proper care because of the physical or mental disability o
parent or guardian.
incorrigible child

.. A term used to describe a minor for whom responsibility has
assumed by the courts, at the request of his/her parents, because
cannot control him/her.

juvenile delinquent . A minor who has been found guilty by the juvenile courts of commi
an act which would be criminal if committed by an adult.
neglected child

.... A minor who has not received proper care, including such thin!
food, clothing and shelter, medical attention, or education as reqi
by law.

child is "delinquent" - the state may intervene. In doing so, it does not deprive the
child of any rights, because he has none. It
merely provides the "custody" to which the
child is entitled. On this basis, proceedings
involving juveniles were described as "civil"
not "criminal" and therefore not subject to
the requirements
which restrict the state
when it seeks to deprive a person of his
liberty.
Accordingly, the highest motives and most
enlightened impulses led to a peculiar system for juveniles, unknown to our law in any
comparable context. The constitutional
and
theoretical
basis for this peculiar system
is ~ to say the least - debatable. And in
practice, as we remarked in the Kent case,
supra, the results have not been entirely
satisfactory. Juvenile court history has again
demonstrated that unbridled discretion, however benevolently motivated, is frequently a
poor substitute for principle and procedure.
In 1937, Dean Pound wrote: "The powers of
the Star Chamber were a trifle in comparison
with those of our juvenile courts .... "

Confinement
Ultimately,
however,
we confront the
reality of that portion of the juvenile court
process with which we deal in this case. A
boy is charged with misconduct. The boy is
committed to an institution
where he may
be restrained of liberty for years. It is of no
constitutional consequence - and of limited
practical meaning - that the institution to
which he is committed is called an Industrial
School. The fact of the matter is that, however euphemistic
the title, a "receiving
home" or an "industrial school" for juveniles
is an institution of confinement in which the
child is incarcerated for a greater or lesser
time. His world becomes "a building with
white-washed walls, regimented routine and
institutional laws ....
" Instead of mother
and father and sisters and brothers and
friends and classmates, his world is peopled
by guards, custodians, state employees, and
"delinquents" confined with him for anything
from waywardness to rape and homicide.
In view of this, it would be extraordinary
if our Constitution did not require the pro-

cedural regularity and the exercise of care
implied in the phrase "due process." Under
our Constitution,
the condition of being a
boy does not justify a kangaroo court. The
traditional ideas of juvenile court procedure,
indeed, contemplated
that time would be
available and care would be used to establish
precisely what the juvenile did and why he
did it - was it a prank of adolescence or a
brutal act threatening serious consequences
to himself or society unless corrected? Under
traditional
notions, one would assume that
in a case like that of Gerald Gault, where the
juvenile appears to have a home, a working
mother and father, and an older brother, the
Juvenile Judge would have made a careful
inquiry and judgment as to the possibility
that the boy could be disciplined and dealt
with at home, despite his previous transgressions. Indeed, so far as appears in the
record before us, except for some conversation with Gerald about his school work and
his "wanting to go to ... Grand Canyon with
his father," the points to which the judge
directed his attention were little different
from those that would be involved in determining any charge of violation of a penal
statute. The essential difference between
Gerald's case and a normal criminal case is
that safeguards· available to adults were discarded in Gerald's case. The summary procedure as well as the long commitment were
possible because Gerald was 15 years of age
instead of over 18.

Due Process
If Gerald had been over 18, he would not
have been subject to Juvenile Court proceedings. For the particular offense immediately
involved, the maximum punishment would
have been a fine of $5 to $50, or imprisonment in jail for not more than two months.
,Instead, he was committed to custody for a
maximum of six years. If he had been over 18
and had committed an offense to which such
a sentence might apply, he would have been
entitled to substantial rights under the Constitution of the United States as well as under
Arizona's laws and constitution. The United
States Constitution
would guarantee
him
rights and protections with respect to arrest,

search and seizure, and pretrial interrogation. It would assure him of specific notice of
the charges and adequate time to decide his
course of action and to prepare his defense.
He would be entitled to clear advice that he
could be represented by counsel, and, at least
if a felony were involved, the State would be
required to provide counsel if his parents
were unable to afford it. If the court acted on
the basis of his confession, careful procedures
would be required to assure its voluntariness.
If the case went to trial, confrontation and
opportunity for cross-examination
would be
guaranteed.
So wide a gulf between the
State's treatment
of the adult and of the
child requires a bridge sturdier than mere
verbiage, and reasons more persuasive than
cliche can provide. As Wheeler and Cottrell
have put it, "The rhetoric of the juvenile
court movement has developed without any
necessarily
close correspondence
to the
realities of court and institutional routines."
In Kent v. United States, supm, we stated
that the Juvenile Court Judge's exercise of
the power of the State as parens patriae was
not unlimited. We said that "the admonition
to function in a 'parental' relationship is not
an invitation to procedural arbitrariness."
With respect to the waiver by the juvenile
court to the adult of jurisdiction over an offense committee by a youth., we said that
"there is no place in our system of law for
reaching a result of such tremendous consequences
without ceremony without
hearing, without effective assistance of counsel, without a statement
of reasons.'' We
announced with 1'espect to such waiver proceedings that while "We do not mean ... to
indicate that the hearing to qe held must
conform with all of the requirements ·of a
criminal trial or even of the usual .administrative hearing; but we do hold that the hear,
ing must measure up to the essentials of due.
process and fair treatment.''
We 'reiterate
this view, here in connection with a juvenile
court adjudication
of "delinquency,"
as a·
requirement which is part of the Due Process
Clause of the Fourteenth Amendment of our
Constitution.
From Task Fo1·ce Repo1·ts:
Juvenile C1·ime (1967)

1. Talk to a probation officer of the Juvenile Court. Find out the nature and extent of his
responsibilities.
2. Talk to a member of the Juvenile Division of the Public Defender's Office about the impact
of the Gault decision.
3. Talk to a Juvenile Court judge about the disposition options he has open to him in handling dependent, delinquent and incorrigible children.
4. Contact your local Law and Justice Planning Office. Get the most current information on
the nature and incidence of crimes most often committed by juveniles.
5. Visit the Juvenile Division of your police department and find out how they handle runaways
and first offenders.
6. Talk to a volunteer organization that deals with youth (e.g. Social Advocates for Youth S.A.Y.; Big Brother; Youth Advocates) and find out about these programs.
7. Visit a special high school to which some juveniles are sent and find out about the program.
8. Call the Department of Social and Health Services Office and arrange to talk to a foster
parent about the responsibilities of the role.
9. Make arrangements
and tour a juvenile institution such as Raymond Hall, the Youth
Services Center, Green Hill, Cascadia, Echo Glen or Maple Lane.
10. Contact the Juvenile Parole Office of the Department of Social and Health Services and find
out what programs and services are available for a juvenile who has been paroled from a
state institution.
11. Talk to a member of the Prosecuting Attorney's Juvenile Division staff about the conditions
under which he would file a complaint.
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Cons-Unlimited, Juvenile Division
300 HUB, BOX FK-10, University
of
Washington, Wayne Hughes, 543-4478
Juvenile Parole Services, Department
of
Social and Health Services
2366 Eastlake E. 98102. Seattle area: Dan
Hunt, Volunteer Coordinator, 464-7704.
King County Juvenile Court
1211 E. Alder, 98122. Margaret Nalos,
Volunteer Coordinator, EA 3-9500
Pierce County Homes for Youth
3019 North 21st, Tacoma, Wn. 98406,
SK 9-1777
Snohomish
County
Juvenile
Court
and
Charles R. Denny Youth Center
2801-l0th, Everett, Wn. 98201
Social Advocates for Youth, (S.A.Y.)
4000 Wallingford
North, Seattle,
Wn.
98103, 632-1244
Volunteers in Probation
Room 217 Pioneer Building, Mt. Vernon,
Wn. 98273,336-5783
Youth Advocates
1614 Melrose, Seattle, Wn. 98102, MA 28810

